
STATE OF NEW YORK
STATE TAX COMMISSION

In the Hatter of the Petition

o f

Maude J. Prey

d/b /a  Prey 's  C i tgo  Serv ice

for Redeterminat ion of a Def ic iency or a Revision

of a Determination or a Refund of

Sales & Use Tax

under Art ic le 28 & 29 of the Tax Law

f o r  t h e  P e r i o d  3 / L / 7 4  -  5 / 3 1 / 7 7 .

and by deposit ing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United States Postal  Service within the State

That deponent further says that the said

and that the address set forth on said wrapper

pet i t ioner .

AIT'IDAVIT OF MAITING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

17th day of 0ctober,  1980, he served the within not ice of Decision by nai l  upon

Maude J. Prey, dlb/a Prey's Citgo Service, the pet i t ioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

vrrapper addressed as fol lows:

Maude J. Prey
d/b/a Preyrs Citgo Service
42-46 East Main St.
Por t  Jerv is ,  NY L277L

properly addressed wrapper in a

exclusive care and custody of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the

Sworn to

17th day

before me this

o f  0 c t o b e r ,  1 9 8 0 .

I



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 122?7

0ctober  17 ,  1980

Maude J. Prey
d/b /a  Prey 's  C i tgo  Serv ice
42-46 East Main St.
Port  Jervis,  NY 12771

Dear  Ms.  Prey :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have nol+? exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 1138 & 1243 of the Tax law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be instituted
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced
in the Supreme Court of the State of New York, Albany County, within 4 months
from the date of this not ice.

Inquiries concerni-ng the computation of tax due or refund allowed in
accordance with this decision may be addressed to:

NYS Dept .  Taxat ion  and F inance
Deputy  Commiss ioner  and Counse l
A lbany ,  New York  12227
Phone # (518) 457-6240

Very truly yours,

STATE TN( COMMISSION

cc: Pet i t ioner 's Representat ive

Taxing Bureau' s Representative



STATE OF NEhI YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

MAUDE J. PREY
dlbla PREYTS CITG0 SERVICE

for Revision of a DeLerminat ion or for
Refund of Sales and Use Taxes under
Art ic les 28 and 29 of the Tax Law for the
Period March 1.,  1974 through May 31, 1977.

DECISION

Peti t ioner,  Maude J. Prey d/b/a Prey's Citgo Service, 42-46 East Main

Street,  Port  Jervis,  New York L277L, f i led a pet i t ion for revision of a deter-

minat ion or for refund of sales and use taxes under Art ic les 28 and 29 of the

Tax law for the period March 1, 7974 through May 31, L977 (Fi le No. 22289).

On March  25 ,  1980,  pe t i t ioner ,  Maude J .  Prey  d /b /a  Prey 's  C i tgo  Serv ice ,

advised the State Tax Commission, in wri t ing, that she desired to waive a

sma1l claims hearing and to submit the case to the State Tax Commission based

on the ent ire record contained in the f i le.

ISSIIB

Whether the results of

properly ref lect pet i t ionert  s

a f ie ld audit  performed by the Audit  Divis ion

addit ional sales tax l iabi l i ty.

FINDINGS OF FACT

1. On March 14, L978, the Audit  Divis ion issued a Not ice of Determinat ion

and Demand for Payment of Sales and Use Taxes Due against Maude J. Prey d/b/a

Prey's Citgo Service for the period March 1.,  1974 through May 31, 1977 in the

amounL of $2r081.56 tax plus penalt ies and interest.

2.  Pet i t ioner executed a consent extending the period of l imitat ion for

assessment  to  June 20 ,  1978.
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3 .  Pet i t ioner 's  bus iness  ac t iv i t y  cons is ted  o f  the  sa le  o f  gaso l ine ,

d iese l  fue l ,  t i res ,  ba t te r ies ,  accessor ies ,  par ts  and repa i r  labor .  Sa les  o f

gasol ine and diesel fuel  were reported by pet i t ioner for the period March 1,

1974 through September 30, 1975. As of October 1, 1975, the sales of gasol ine

and diesel fuel  were reported by the lessor of the service stat ion.

4. 0n audit ,  the Audit  Divis ion accepted gasol ine and diesel fuel  sales

as reported by pet i t ioner.  I t  found that purchases on the 1976 Federal  Income

Tax Return f i led exceeded purchases oa pet i t ioner 's books by 42 percent.  An

examinat i-on of the pr ior year 's Federal  reLurn also disclosed an under-statement

of purchases on the books. Since the pr ior year 's purchases included gasol ine

and diesel fuel ,  the Audit  Divis ion increased purchases of t i res, batter ies,

accessories and parts on the pet i t ionerts books by the 42 percent,  as found

for  1976,  fo r  the  per iod  March  1 ,  1974 th rough Februaxy  28r  1977.

Sa1es invoices were not avai lable for the audit  per iodl  therefore, the

Audit  Divis ion used the current month of August,  7977 for i ts analysis of

purchases and sales. I t  determined that 35.8 percent of pet i t ioner 's purchases

were t i res, batter ies and accessories and 64.2 percent rdere repair  parts.  A

review of sales invoices for the month disclosed a markup of 16.8 percent on

t i res ,  ba t te r ies  and accessor ies  and a  markup o f  43 .7  percent  on  repa i r  par ts .

Labor charges for the test per iod were determined to be 72.2 percent of repair

parts sales. Upon appl icat ion of the appropriate markups to the increased

purchases for the period March 1, 1974 Lhrough February 28, 1977, the Audit

Divis ion determined addit ional taxable sales including labor charges to be

26.48 percent of reported taxable sales. The rat io of addit ional taxable

sales was appl ied to the taxable sales reported for the period March 1, 7977

through May 31 , 1977. The Audit Division determined additional taxable sales

o f  $52,039.00  fo r  the  aud i t .  per iod  and the  tax  due thereon o f  $2 ,081.56 .
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Petit ionerrs books and records were not suff icient to verifv the exacL

amount of taxable sales.

5. Petitioner disputed the results of the audit contending that some

sales were made at a discount and that repairs were often made for a f lat  fee

including parts,  mater ial  and labor.  Pet i t ioner fai led to submit any evidence

to support the contentions or to show what effect they would have on the audit

r e s u l t s .

6. Petitioner offered no evidence to show why the purchases on the

Federal  tax returns were higher than those recorded on the books.

7. Pet i t ioner offered no evidence to show that reasonable cause existed

for not paying over any tax asserted due.

CONCLUSIONS

A. That in the absence of substant iat ing records, the audit  performed by

the Audit  Divis ion was proper and in accordance with sect ion 1138(a) of the

Tax law.

B. That the pet i t ion of Maude J. Prey d/b/a Preyfs Citgo Service is

denied and the Notice of Determination and Demand for Payment of Sales and Use

Taxes Due as  issued March  14 ,  1978 is  sus ta ined.

DATED: Albany, New York

OcT 1 z 1980
COMHISSION

ISSIONER


